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ARGENTINA 

 
 

MERGER REVIEW PROCEDURES 
 

 
Narrative Description of 
Merger Review Process 
 

 
The National Commission for Competition Defense – 
CNDC is the agency to whom mergers must be notified. 
CNDC performs the appropriate investigation of possible 
effects on competition. CNDC provides the Technical Co-
ordination Secretariat of the Ministry of Economy and 
Production (to which actually CNDC reports) with an 
opinion named “Dictamen”, containing the assessment of 
the effects on competition regarding each notified merger 
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and the following recommended course of action: i.e. 
authorization, rejection or subordination to divestitures or 
other proposed remedial measures. The opinion issued by 
the CNDC is not binding on the Secretariat. According to 
Article 13º of the Competition Act (Nº 25.156) and usually 
following CNDC’s recommendations, the Technical Co-
ordination Secretariat issues a Resolution containing the 
decision with regard to each notified operation, which is 
properly communicated to the notifying parties by CNDC.  
 
Article 13º of the Act states that the Competition 
Authority must decide on a notified operation within forty 
five working days after the date of notification. Article 14º 
states that if that term elapses without a resolution, the 
notified operation must be automatically considered 
authorized. There have never been mergers tacitly 
authorized according to Art. 14º. 
 
Notwithstanding the term stated by the Act, there is a 
regulation (Resolution Nº 40/2001) dividing the process in 
three stages. For simple operations it is required a shorter 
standardized information form (F1). Fifteen days after the 
appropriate filling of F1 by the Parties, the Authority 
should decide if the operation is cleared or if parties must 
file standardized form F2 (an exhaustive information 
requirement). When a form F2 is requested to the parties, 
the period for the Authority to make a decision is extended 
to a total of thirty five days. When a form F3 (a much 
more exhaustive information requirement, customized to 
the notified operation) is requested to the parties, the 
period for the Authority to make a decision is extended to 
a total of forty five days. Within these terms the Authority 
must decide to clear, reject or authorize the operation 
subject to the accomplishment of certain measures 
(divestitures, conduct undertaking or other competition 
restitution measures). However, it should be noticed that 
the fifteen and thirty five abbreviated periods are only 
“internal period”, so “tacit approval” does not follow 
when a decision is not made by the Authority within these 
terms. However, only very complex operations are decided 
within the maximum period of 45 working days stated by 
the Act. Complexity is not only related to potential harm 
to competition but also to huge operations involving 
several relevant markets and/or related industries. 
 

 
Procedural Details Not 
Included in the ICN 
Materials, If Any 
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Current Legal Developments 
 
 
Recent Cases or Illustrative 
Precedents 
 

 
 

 
Frequently Asked Questions 
 

 
 

 
SUBSTANTIVE MERGER REVIEW LAW 

 
 
Description of Substantive 
Legal Provisions  
 

 
Competition Act (Nº 25.156), in particular Chapter III 
(articles 6º to 16º), with modifications according to Decree 
Nº 396/01. 
 
Article 7º of the Act sets the substantive standard for 
assessing a merger. It prohibits economic concentrations 
which present as object or effect a restriction or distortion 
on competition against the general economic interest. This 
provision can be understood as implying a SLC test 
(substantial lessening of competition). 
 
Resolution SCDy DC Nº 164/01, (“Guidelines for 
Controlling Economic Concentration Operations”) sets 
the economic methodology for assessing the competitive 
impact of a merger. The “Guidelines” focus on horizontal 
mergers, but they also encompass a short reference to 
assessment of vertical and conglomerate mergers. It 
contains several chapters covering the definition of the 
relevant markets (according to the SSNIP test), 
identification of market players, calculation of its markets 
shares and of a concentration index (HHI index), and 
other substantial issues such as elimination of an effective 
competitor, innovation capacity, remaining competitors’ 
strength, existence of excess capacity, barriers to entry, and 
efficiency gains related to the merger. 
 

 
Current Legal Developments 
 

 
 

 
Recent Cases or Illustrative 
Precedents 
 

 
 

 
Frequently Asked Questions 
 

 
Are there exemptions or special rules? 
 
Article 6º of the Argentinean Competition Act (Ley 
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25.156) defines an operation of “economic concentration” 
as change in control over one or more undertakings, 
through the following transactions: a) mergers between 
undertakings, b) acquisition of a business, c) acquisitions 
of shares or any other rights related to shares or debt 
creating any kind of influence over the firm issuing those 
shares or debt, when the acquisitions give the buyer 
control or substantial influence over an undertaking, and 
d) any other agreement or transaction that transfers, de 
jure or de facto, to a person or economic group the assets 
of an undertaking or gives a determinative influence over 
ordinary or extraordinary business decisions. 
 
The Act contemplates in Article 10 hypotheses where the 
transaction is not subject to notification. Those particular 
cases are: a) acquisition of a company where the buyer 
previously owned more than 50% of the shares; b) 
acquisitions of bonds, debentures, shares without voting 
rights, or debts issued by companies; c) acquisition of a 
single company by a single foreign company, which 
previously did not own assets or shares of companies 
operating in Argentina, and d) acquisition of a company in 
bankruptcy, with no activity during the last year. Also there 
is a final exemption (e) when the companies involved 
exceed the notification threshold of Pesos $ 200 million of 
net sales in Argentina established by Article 8º of the Law, 
but the amount of the contract AND the value of the 
assets acquired, absorbed, transferred or controlled do not 
exceed the amount of Pesos $ 20 million each, AND a) in 
the previous twelve (12) months there have been no 
operations that in the aggregate exceed the amount of 
Pesos $ 20 million, AND b) in the previous thirty six  
months there have been no operations that in the 
aggregate exceed the amount of Pesos $ 60 million. Notice 
that in both a) and b) cases, operations must be referred to 
the same relevant market. 
 

 
MERGER REMEDIES 

 
 
Types of Remedies 
 

 
According to art. 13º of the Act, the CNDC, through 
resolution, shall decide, within 45 working days from the 
filing of the notification to: 
a)Authorize the operation; 
b)Subject the act to the compliance of the conditions that 
the CNDC establishes; 
c) Reject the authorization. 
 

 
Recent Cases or Illustrative 
Precedents 

 
Resolution 395, September 10th, 2004. Involved 
companies: Grupo Bimbo Sociedad Anónima de Capital 
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 Variable S.A. Compañía de Alimentos Fargo S.A. Relevant 
markets: National market of white and brown industrial 
bread. Results: Consent order requiring divestitures.  
 
Resolution 323, July 15th, 2002. Involved companies: Lapa 
S.A., Lapa Estudiantil S.A., Fexis S.A., AA2000 S.A., 
EDCADASSA. Relevant market: Air transport services, 
landing services and airplane parking services, services of 
assistance to airplanes to land, services of leases of room at 
airports, services of tax deposits in international airports. 
Result: Not authorized.  
 
Resolution 417, December 22nd, 2004. Involved 
companies: Bellsouth Corporation and Telefónica Móviles 
S.A. Relevant market: Mobile telecommunications, local  
telecommunications, long distance telecommunications, 
services of access to internet, services of transmission of 
data, provision of local “enlaces” (capacity), long distance 
transport (voice and data). Result: Authorization subject to 
compliance to conditions established by the CNDC. 
 

 
Frequently Asked Questions 
 

 
 

 
PRIVATE ENFORCEMENT ACTIONS 

 
 
Standing to Challenge a 
Transaction 
 

 
 
 
 

 
Third-Party Actions and 
Rights of Appeal 
 

 
The competent court for appeal regarding resolutions of 
the CNDC is the Cámara Nacional de Apelaciones en lo 
Penal Económico. 
 

 
Recent Cases or Illustrative 
Precedents 
 

 
 
 
 

 
Frequently Asked Questions 
 

 
 

 
STATISTICS 

 
 
Statistics on Mergers 
Notified, Extended Reviews, 
Required Remedies and 
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Prohibited Transactions 
 
 

USEFUL WEB SITES 
 

 
Useful Web Sites 
 

 
The National Commission for Competition Defense – 
CNDC  
 
http://www.mecon.gov.ar/cndc/home.htm  
http://www.mecon.gov.ar/cndc/dictamenes.htm 
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BRAZIL 
 
 

MERGER REVIEW PROCEDURES 
 

 
Narrative Description of 
Merger Review Process 
 

 
The Brazilian System for Defense of Competition (SBDC) 
comprises the following administrative authorities:  
 

1. CADE: Administrative Council for Economic 
Defense, federal commission responsible for 
issuing final and binding decisions on mergers and 
anticompetitive practices. 
 

2. SDE: Secretariat for Economic Law within the 
Ministry of Justice, responsible for bringing 
administrative actions, investigating, collecting 
evidence, and issuing preliminary opinions. 
 

3. SEAE: Secretariat for Economic Monitoring 
within the Ministry of Finance, responsible for 
issuing analytical economic opinions. 

 
The review starts in SEAE which is responsible for issuing 
a non-binding economic opinion based on the analytical 
framework established by the Horizontal Merger 
Guidelines. It often requests further information from the 
parties, competitors, clients, and suppliers. After issuing its 
opinion, the case is sent to SDE to perform a legal analysis 
of the transaction pursuant to Act 8.884/94 (Antitrust Act) 
and also issue a non-binding opinion. Next, CADE’s 
general attorney office and the federal prosecutor’ office 
issue their opinions which, in general, follow SEAE’s and 
SDE’s assessments.  
 
Subsequently, the case is assigned by draw to one CADE’s 
six commissioners who will be responsible for analyzing 
the transaction as well as the opinions referred above, 
preparing a report, and writing a vote to be presented to 
the full commission during an open adjudicating session. 
Commissioners are free to undertake studies and further 
investigations on any matters. They often request 
clarifications from the parties and allow them to discuss 
required remedies or propose consent orders.  
 
Oral arguments from both merging and third parties are 
heard in adjudicating sessions in which the case is often 
discussed by commissioners before reaching a unanimous 
or majority final decision. 
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The total review period is of 120 days. SEAE and SDE 
have 30 days each to issue their opinions. CADE has an 
additional period of 60 days to reach the final decision. 
However, every time further information is requested, 
counting is suspended. In practice, a complex transaction 
with perceived potential anticompetitive effects may take 
more than 6 months to be cleared. Thus, parties are 
advised to take a proactive role, adding as much 
information as possible to the notification and meeting 
with the relevant authorities to discuss the case. 
 
According to SEAE-SDE Joint-Resolution n. 1, simple 
transactions may be, at their discretion, submitted to fast 
track and expedited analysis in which both authorities issue 
a brief joint opinion before submitting the case to CADE. 
In general, transactions receive expedited review in the 
following cases: when there are no vertical or horizontal 
relations among the parties, there is no change of control, 
it results in substitution of players, entry of a new player in 
Brazilian markets, or does not lead to significant 
concentration. Currently, expedited review takes from 60 
to 90 days.  
 

 
Procedural Details Not 
Included in the ICN 
Materials, If Any 
 

 
In industries regulated by a specific agency, such as 
telecommunications, energy, oil & gas, and transportation, 
a preliminary opinion on particular regulatory issues is also 
issued by the relevant agency, as a general rule. In the 
telecommunications industry, however, ANATEL 
(National Telecommunications Agency) also assumes the 
role of both SEAE and SDE and issues a comprehensive 
opinion before CADE’s review.  
 

 
Current Legal Developments 
 

 
In 2007, CADE issued Interpretative Rules n. 2 and n. 3 
consolidating the case law and providing certainty to 
merging parties about minority interest transactions and 
formation of consortia for governmental procurement and 
bidding.  
 
Interpretative Rule n. 2 exempts corporate reorganizations 
and minority interest transactions when the following 
concurrent conditions apply: 
 

1. The seller does not have the power to appoint 
officers or members of the board, influence 
commercial policy or veto any subject. 
 

2. The transactions do not include: 
 

2.1 Non-competition provisions for a period 
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superior to 5 years and/or geographical 
scope broader than the relevant company’s; 
nor 
 

2.2 Provisions that result in any form of 
control over any of the parties or the 
relevant company. 

 
Interpretative Rule n. 3 establishes that, in cases of 
formation of consortia for governmental procurement and 
bidding, only the winning consortium shall submit the 
transaction for antitrust scrutiny. The execution of the 
public contract is considered as the triggering event. 
 

 
Recent Cases or Illustrative 
Precedents 
 

 
Please see Substantive Merger Review Law and Merger 
Remedies below. 

 
Frequently Asked Questions 
 

 
1. Is it possible to fully implement the transaction before 
clearance? 
 
Brazilian current antitrust law establishes mandatory post-
merger notification, though Congress is considering an 
amendment to establish pre-merger notification (see 
Current Legal Developments in Substantive Law below). 
Thus, there are no waiting periods or standard suspension 
effects. In this context, parties may normally close and 
fully implement transactions worldwide before clearance, 
assuming the risk of complying with adverse decisions 
regarding their operations in Brazil.  
 
CADE, however, has the power to issue preliminary 
injunctions to halt implementation of transactions that 
may lead to substantial concentration and/or perceived 
anticompetitive effects. In such cases, CADE issues hold 
separate orders with regard to assets or operations in 
Brazil. Requests for such preliminary injunctions can be 
filed by SEAE, SDE or third parties.  
 
In these cases of substantial concentration and/or 
potential or prima facie anticompetitive effects, parties are 
advised to negotiate a specific hold separate agreement 
with CADE, before issuance of a preliminary injunction 
freezing the effects of the whole operation in Brazil. 
Parties may submit a draft agreement (“Agreement for 
Preserving Operation Reversibility”) assuring that specific 
irreversible measures resulting from the transaction will 
not be implemented. 
 
 
2. What are the analytical steps established in the 
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Horizontal Merger Guidelines? 
 
The Horizontal Merger Guidelines issued in 2001 by 
SEAE and SDE were largely inspired by the DOJ-FTC 
Guidelines and establish that the review shall follow 5 
steps:  
(1) defining the relevant markets and estimating the 
elasticity of demand and supply according to the SSNIP 
test;  
(2) determining whether the market share of the merged 
entity is sufficient to permit the exercise of market power; 
(3) assessing the probability that unilateral or coordinated 
market power will be exercised  after the merger, i.e. 
whether the market is contestable and market power 
constrained by imports, entry, and/or effective rivalry 
and/or whether there are sufficient conditions for 
coordinated interaction or collusive behavior;  
(4) examining the efficiencies generated by the transaction; 
and, finally,  
(5) evaluating the net effect of the transaction on 
consumer and aggregate welfare. 
 
 

 
SUBSTANTIVE MERGER REVIEW LAW 

 
 
Description of Substantive 
Legal Provisions  
 

 
Articles 54 to 58 of Brazilian Antitrust Law, enacted in 
1994 (Act 8.884/94), encompass the substantive merger 
provisions.  
 
Article 54, the fundamental provision, establishes that “any 
acts, in any format, which may limit or restrain 
competition, or result in dominance of any product or 
service relevant market, shall be submitted to CADE 
[Administrative Council for Economic Defense] for 
review.” 
 
Furthermore, administrative resolutions issued by the 
CADE, the Ministry of Finance’s Secretariat for Economic 
Monitoring (SEAE), and the Ministry of Justice’s 
Secretariat of Economic Law (SDE) establish procedural 
rules for filing notifications. 
 

 
Current Legal Developments 
 

 
The House of representatives has recently passed a bill that 
will substantially change Brazilian Antitrust Law by 
merging SEAE and SDE antitrust regulation powers into 
CADE, and create, as a consequence, a single antitrust 
agency. Furthermore, the bill establishes mandatory pre-
merger notification, abolishes the market share threshold, 
and establishes a simplified procedure for promptly 
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clearing transactions that may not produce anticompetitive 
effects. Voting in the Senate is expected to occur by mid- 
2009. 
  
Until mid-2007, merger of banks and financial institutions 
were submitted exclusively to the Brazilian Central Bank. 
Recently, however, the Federal Court of Appeals for the 
First Region, ruled that transactions in the banking and 
financial industries are not exempted from antitrust 
scrutiny and must also be reviewed by the CADE. While 
litigation is still pending, Congress is considering a bill that 
will make antitrust review of transactions in such industries 
mandatory. 
 

 
Recent Cases or Illustrative 
Precedents 
 

 

In Vale v. CADE, the Superior Court of Justice and the 
Supreme Court upheld, in 2007, an administrative ruling 
ordering Vale, the world's largest iron ore mining 
company, to divest acquired mining company Ferteco or 
alternatively renounce its exclusive right of buying the 
mining production of CSN, a major steeling company. It 
was the first merger review case to reach the Supreme 
Court and a landmark victory for CADE. 

Background: In Vale-Ferteco-Caemi-Socoimex-Samitri, decided 
in 2005, CADE analyzed the acquisition by Vale of four 
iron ore mining companies and their associated railroads in 
the southeast region of Brazil. CADE founded that the 
transactions would cause Vale to monopolize the national 
iron ore mining market. Thus, it ordered Vale either to 
divest Ferteco or renounce its exclusive right of buying the 
mining production of CSN. The Federal Courts of Appeal 
for the First Region and the Superior Court of Justice 
upheld the ruling.  

Final Review: Nevertheless, Vale asked the Supreme Court 
to review the procedural rule that allows the Commission's 
President to break a voting deadlock, since the structural 
remedy was imposed by a 4-3 majority as a consequence of 
the President's vote. The Supreme Court ruled that Vale 
failed to demonstrate a violation to the Federal 
Constitution.  
 
In BCN–Bradesco v. CADE, the Federal Court of 
Appeals for the First Region decided that transactions in 
the banking and financial industry must also be reviewed 
by CADE. Previous interpretation of banking law 
indicated that such operations should be submitted solely 
to the Central Bank. 
 

 
Frequently Asked Questions 

 
1. How is corporate control defined?  
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It is important to notice that any transactions, including 
but not limited to joint-ventures, change of control, and 
minority interest transactions, that result in de facto 
concentration or potential restraint of competition, 
including but not limited to, information sharing and 
influence on decision-making process, must be notified.  
 
Corporate control is defined, in case law, as the fact of 
either holding more that 50% of the voting shares or 
having the ability to make strategic decisions concerning 
price, production levels, sales, investments or R&D policy. 
 
Corporate reorganizations and minority interest 
transactions are exempted only when the concurrent 
conditions established by CADE’s Interpretative Rule n. 2 
apply (see Current Legal Developments in Merger Review 
Procedures above). 

 
 
2. What is the substantive test for clearance? 
 
Brazilian Antitrust Act proscribes transactions that “limit 
or restrain competition, or result in dominance of any 
product or service relevant market” and do not generate 
specific efficiencies capable of benefiting consumers at 
least to the same extent as the merging parties (Article 54, 
§1).  
 
In practice, SEAE, SDE and CADE follow the 
methodology established by the Horizontal Merger 
Guidelines and analyze the possibility of lessening of 
competition through unilateral effects or coordinated 
interaction.  
 
The ultimate test is the factual possibility of creating or 
enhancing unconstrained market power, absent offsetting 
efficiencies. 

 
3. How are specific efficiencies considered in the review?  
 
According to Brazilian law, transactions that generate 
specific efficiencies capable of benefiting consumers, at 
least to the same extent as the parties, may be cleared even 
if they create or enhance market power, provided that the 
operation does not produce unnecessary harmful effects or 
eliminate substantial part of competition. (Article 54, §1, 
items I to V).  
 
Authorities have taken productive efficiencies seriously, 
adopting econometric models for assessing economies of 
scale and scope as well as reductions in transaction costs. 
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Assessment of dynamic efficiencies, however, is still 
incipient. 
 

 
MERGER REMEDIES 

 
 
Types of Remedies 
 

 
CADE has adopted both structural and behavioral 
remedies. CADE’s decisions are enforced by Federal 
Courts. It is important to notice that, following issuance of 
SEAE’s and SDE’s opinions, parties may propose and 
negotiate remedies with CADE’s commissioners.  
 

 
Recent Cases or Illustrative 
Precedents 
 

 
In Nestlé–Garoto, decided in 2004, CADE blocked the 
acquisition of Garoto, the third largest Brazilian chocolate 
producer by Nestlé, which alternated leadership with Lacta 
in the Brazilian chocolate market. CADE found that the 
merger substantially increased horizontal concentration 
and there was no evidence of effective rivalry or timely and 
sufficient entry capable of hindering the enhanced market 
power. For the first time, CADE’s findings were based on 
economic models and econometrical studies that predicted 
post-merger quantities as well as cost reductions required 
to offset the increase in market power expected to result 
from the merger. Based on the data, CADE blocked the 
transaction. The court for the Federal District, however, 
has stayed the administrative order pending appeal. 
 
In PepsiCo–CBB, CADE reviewed, in 2004, the licensing 
of the rights to produce, distribute and sell Gatorade in 
Brazil as granted by PepsiCo to CBB (Brazilian Beverage 
Company). CBB produced Gatorade’s main competitor, 
Marathon, in a duopolistic market. CADE decided that the 
transaction could be cleared only if CBB divested the 
trademark Marathon to a third party which must execute a 
specific agreement to produce and sell the beverage. 
 
See also Vale v. CADE  above. 
 

 
Frequently Asked Questions 
 

 
Are there Merger Remedies Guidelines? 
 
No. CADE has broad discretion in imposing remedies, 
subject to review by federal courts. The Commission, 
however, has held that remedies should address specific 
threats to competition and, thus, should be limited in 
scope. CADE has most commonly adopted behavioral 
remedies and proposed partial restructuring of transactions 
rather than adopting structural remedies or blocking 
operations (see Statistics below).   
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PRIVATE ENFORCEMENT ACTIONS 

 
 
Standing to Challenge a 
Transaction 
 

 
Third parties, including consumers, competitors and 
suppliers have standing and may formally challenge a 
transaction, present evidence, and argue the case before 
the agencies.  
 

 
Third-Party Actions and 
Rights of Appeal 
 

 
Third parties may appeal both to the Commission or the 
Judiciary, pursuant to the Brazilian rules of administrative 
and civil procedure. 
 

 
Recent Cases or Illustrative 
Precedents 
 

 
In Nestlé–Garoto (see above), competitors successfully 
challenged the merger by presenting their case, economic 
evidence, and expert opinions which were partially used by 
the commissioners to substantiate their opinions. 
 

 
Frequently Asked Questions 
 

 
Are competitors claims seriously considered? 
 
Yes. SEAE, SDE and CADE often specifically address 
competitors’ claims and considerations regarding a 
proposed merger. Notwithstanding their specific interests, 
competitors are considered an important alternative source 
of information on the relevant market’s structure and 
dynamics.  
 

 
STATISTICS 

 
 
Statistics on Mergers 
Notified, Extended Reviews, 
Required Remedies and 
Prohibited Transactions 
 

 
Merger Review – Fiscal Year 2007 

 
Transactions  

Notified Cleared Abandoned Conditionally 
Approved 

Blocked 

563 514 12 37 0 
 
 

Procedures  
Fast Track Standard Review 

426 137 
 
 

Transactions Conditionally Approved  
Nature of Restriction 
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Limitations 
concerning the 

scope/period of 
non-competition 
agreement/clause 

Transaction 
Restructuring / 

Behavioral 
Remedies 

Structural 
Remedies 

(Divestitures) 

24 9 4 
 
 

 
Merger Review – Fiscal Year 2006 

 
Transactions  

Notified Cleared Abandoned Conditionally 
Approved 

Blocked 

402 363 19 20 0 
 
 

Procedures  
Fast Track Standard Review 

302 100 
 
 

Transactions Conditionally Approved  
Nature of Restriction 

Limitations 
concerning the 

scope/period of 
non-competition 
agreement/clause 

Transaction 
Restructuring / 

Behavioral 
Remedies 

Structural 
Remedies 

(Divestitures) 

9 10 1 
 
 
 

Fiscal Year 2005 
 

Transactions 
Notified Cleared Abandoned Conditionally 

Approved 
Blocked 

497 456 4 37 0 
 
 

Procedures 
Fast Track Standard Review 

377 120 
 
 

Transactions Conditionally Approved 
Nature of Restriction 
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Limitations 
concerning the 

scope/period of 
non-competition 
agreement/clause 

Transaction 
Restructuring / 

Behavioral 
Remedies 

Structural 
Remedies 

(Divestitures) 

12 16 9 
 
 
 

Fiscal Year 2004 
 

Transactions 
Notified Cleared Abandoned Conditionally 

Approved 
Blocked 

651 585 22 43 1 
 
 

Transactions Conditionally Approved 
Nature of Restriction 

Limitations 
concerning the 

scope/period of 
non-competition 
agreement/clause 

Transaction 
Restructuring / 

Behavioral 
Remedies 

Structural 
Remedies 

(Divestitures) 

37 6 0 
 
 

 
USEFUL WEB SITES 

 
 
Useful Web Sites 
 

 
www.cade.gov.br 
(CADE - Administrative Council for Economic Defense, 
federal commission responsible for issuing final and 
binding decisions on mergers and anticompetitive 
practices) 

 
www.mj.gov.br/sde 
(SDE - Secretariat for Economic Law within the Ministry 
of Justice, responsible for bringing administrative actions, 
investigating, collecting evidence, and issuing preliminary 
opinions) 

 
www.seae.fazenda.gov.br 
(SEAE - Secretariat for Economic Monitoring within the 
Ministry of Finance, responsible for issuing analytical 
economic opinions) 

 
 

 
 

http://www.cade.gov.br/
http://www.mj.gov.br/sde
http://www.seae.fazenda.gov.br/
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CHILE 
 

 

MERGER REVIEW PROCEDURES 

Narrative Description of Merger 
Review Process 

 

In Chile it is not mandatory to report or request authorizations 
to conduct a corporate merger or consolidation, in general (see 
Procedural Details below). The Chilean Antitrust Law does not 
create any general obligation to previously report or request 
authorizations to implement a corporate merger or 
consolidation.   

Notwithstanding the foregoing, the parties in any operation or 
transaction may voluntarily request its approval by the Antitrust 
Court, filing a voluntary consultation before the Antitrust Court 
and initiating a non-adversary or non-litigious proceeding. 

 

I. Voluntary Consultation: Non-litigious 
Procedure. 

The non-litigious procedure starts with the filing of a 
“consultation” with the Antitrust Court. The Antitrust Court 
then decrees the initiation of the procedure. This ruling must be 
published in the Official Gazette and in a newspaper of national 
circulation. The initiation of the procedure is also notified to the 
National Economic Prosecutor (Fiscalía Nacional Económica or 
“FNE”), relevant authorities and those entities that, in the view 
of the Antitrust Court, have a legitimate interest in the matter. 

Having finished the notifications and publications, the Antitrust 
Court grants a term, no less than 15 business days, in order to 
allow notified entities or authorities, or whoever has a legitimate 
interest in the matter, to provide any evidence or records in 
connection with the consulted transaction.  

With the end of the referred term, the Antitrust Court calls for a 
public hearing. The objective of the public hearing is allowing 
anyone who have provided evidence of any nature to express 
their opinions. After the hearing, the Antitrust Court is required 
to rule on the matter and is expressly entitled to establish the 
conditions that must be fulfilled for the consulted act or 
contract to take place.   

It is our experience that the non-litigious procedure normally 
lasts between four to ten months from the presentation of 
consultation. 

The Antitrust Court can approve the proposed transaction 
(without limitations) or impose certain restrictions and/or 
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limitations if an antitrust concern is raised. 

The execution of the proposed transaction in accordance to the 
decision of the Antitrust Court do not generate any antitrust 
liability (unless -on the basis of new data- it is qualified as 
contrary to free competition in a new decision issued by the 
Antitrust Court). This certainty represents an advantage for 
initiating the voluntary consultation process. 

 

II. No Voluntary Consultation: Litigious 
Procedure. 

If a merger is not submitted to the Antitrust Court, any third 
party or the FNE may file an antitrust claim before the Antitrust 
Court if they consider that the transaction violates the antitrust 
law, initiating an adversarial proceeding.  

The litigious procedure starts with the presentation of the claim 
which is notified to the parties. In turn, parties shall answer in 
15 business days, or the longer term indicated by the Antitrust 
Court, which shall not exceed 30 days.  

Once the term to reply to the claim expires, the Antitrust Court 
may call the parties to negotiate a settlement. The Antitrust 
Court shall approve any agreement by the parties during the 
settlement stage, provided that such agreement does not attempt 
against free competition. If the parties do not reach an 
agreement or if the Antitrust Court decides not to call the 
parties to negotiate a settlement, the Antitrust Court shall 
conduct the evidence phase of the procedure for 20 business 
days.  

All forms of evidence generally accepted in civil suits are 
admissible (i.e. documents, witnesses, confessions, inspection by 
the Antitrust Court, expert reports and presumptions). Also, the 
antitrust law authorizes the Antitrust Court to admit as evidence 
any circumstantial evidence or background information useful in 
ascertaining the pertinent facts. 

The parties may submit evidence within the aforementioned 20 
days period. However, the Antitrust Court may order, at any 
stage of the proceedings, event after the final oral hearing, that 
any discovery procedure it deems necessary be conducted when 
indispensable to shed light on facts that it still considers obscure 
and doubtful.  

The Antitrust Court will evaluate the evidence using its good 
judgment (“sana crítica”). Therefore, the Antitrust Court is not 
bound by law in its determination of the efficacy of the various 
forms of evidence. Nevertheless, the Antitrust Court cannot act 
discretionally or arbitrarily.  

Once discovery is completed, the Antitrust Court must issue a 
declaration to that effect and determine a day and time for final 
oral hearings. The Antitrust Court must hear the oral pleadings 
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of the parties’ attorneys when its requested by them.  

The final judgment must be well-grounded and indicate the 
factual, legal and economic considerations upon which it is 
based.  

If the Antitrust Court finds any violation in the horizontal 
integration operation, then it can apply the following measures:  

a) Modify or terminate the acts, contracts, agreements, systems 
or understandings held to be in violation of the Antitrust Law;   

b) Require the transformation or dissolution of the companies, 
corporations and other private bodies taking part in the acts, 
contracts, agreements, systems or understandings referred to in 
the preceding paragraph;  

c) Impose fines for up to the equivalent of twenty thousand 
annual tax units (approximately US$ 14,000,000).  

Fines may be exacted from both the infringing entity, as well as 
from its directors, managers or any person taking part in the 
relevant act.   

In the case of fines against entities, their directors, managers and 
persons who derived benefit from the relevant act will be 
jointly-and-severally liable, provided that they took part in the 
penalized act. 

When imposing fines, relevant factors include, without 
limitation, the monetary gain earned as a consequence of the 
infringement, the seriousness of the infringer’s conduct, and 
whether the entity is a repeat offender or not. 

The final judgment is subject to appeal to the Supreme Court 
within 10 business days.  

Procedural Details Not Included in 
the ICN Materials, If Any 

 

In Chile it is not generally mandatory to report or request 
authorizations to conduct a merger or consolidation.  

However, there are other legal provisions that establish pre 
merger notifications obligations, such as Article 35Bis of Decree 
with force of Law Nr. 3 of 1997, known as the “General 
Banking Law” which provides that a merger or, in general, a 
concentration between banks requires prior authorization by the 
regulator, the Superintendencia de Bancos e Instituciones Financieras 
(“SBIF”), if the resulting bank or group of bank reach a 
significant participation in the market1. 

Also, Article 38 of Law Nr. 19,733 on “Freedom of Opinion 
and Information” provides that any modification or change in 
ownership or control of a mass media entity shall be informed 

                                                 
1 According to Circular Nr. 3.099 issued by the SBIF, prior authorization is mandatory when the market share after the operation 
exceeds 15%, calculated over the percentage that the total collocations of the bank or group of banks represent in the market. 
That is to say, the SBIF estimates that participation over 15% constitutes “significant market share” and therefore, requires prior 
clearance by the regulator.  
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to the Antitrust Court within 30 days from its execution. 

Finally, Article 65 of General Law on Water Utilities2 (Statutory 
Decree 382 of 1988) provides that the Antitrust Court, which 
replaced the former Antitrust Commissions, shall determine 
whether the electric distribution utilities, local telephone 
companies and pipe gas utilities constitute natural monopolies 
or no longer qualify as such. Therefore, it is not exactly a pre 
merger authorization but a necessary pronouncement required 
in specific cases. 

Current Legal Developments 

 

Congress is discussing a bill proposed by the Government on 
June 20th  2006. The main objectives of the new bill are to 
strengthen enforcement of the Chilean Antitrust Statute, 
increase the independence and impartiality of the Antitrust 
Court and its members, and amend certain legal provisions 
regarding established procedures. 

The bill proposes the limitation of the number of witnesses and 
that the hearings be recorded by any means that assures their 
integrity. Up to date, witnesses’ declarations are manually 
transcripted or typed, which extends the witnesses deposition 
hearings for many hours.  

Recent Cases or Illustrative 
Precedents 

 Please see section “Recent Cases or Illustrative Precedents” 
under “Merger Review Law”.  

Frequently Asked Questions  

 

SUBSTANTIVE MERGER REVIEW LAW 

Description of Substantive Legal 
Provisions  

 

DL 211 regulates antitrust matters in Chile. In 2003, it was 
subject to substantial modifications, among others, the creation 
of the Antitrust Court. 

In Chile there is no legal obligation to previously notify any 
horizontal integration operation or to make any filing seeking 
approval for a merger. However, the parties to such operation 
or transaction may voluntarily request its approval by the 
Antitrust Court and initiate a consultation proceeding. 

                                                 
2 “Persons or groups of persons under voting trusts and who control or have a decisive influence on the management of utility concession companies that 
are natural electric distribution or local telephone monopolies, the number of customers of which exceeds 50% of all users of one or more of these services 
in the areas under the concession of the water utility, shall not have any interests in the same areas:  

a) In the ownership or beneficial ownership of shares in a potable water distribution or wastewater collection utility, as per the provisions in the 
fourth paragraph of article 63; and   

b) In the operation of potable water distribution or wastewater collection utility concession(s). 
The Antitrust Commissions created by decree la 211 of 1973 shall determine if the utility concession companies referred to in the preceding paragraph 
constitute a regulated natural monopoly or declare that they no longer constitute such a monopoly. The provisions set forth in the first paragraph of this 
article shall apply to network gas distribution services, in those cases in which the Antitrust Commission shall declare that they constitute a regulated 
natural monopoly.  
The number of customers of each company that provides the services indicated in the preceding paragraphs, as a percentage of all the users in each area 
under the concession of the water utility shall be certified by the respective regulatory agencies.  
The Water Utilities Commission may waive the requirements set forth in this article for providers with less than 25,000 potable water main connections, 
provided the economies generated by the joint delivery of the services result in lower rates for users.”   
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In October 2006, the FNE issue non-binding guidelines (the 
“Guidelines”) including the criteria that the FNE shall use when 
analyzing horizontal integrations (but excluding vertical 
integrations). 

The FNE incorporated in the Guidelines some principles or 
criteria that were already applied by the Chilean Antitrust Court. 
The Guidelines includes an important clarification: it sets the 
threshold of concentration that the FNE will use based on the 
Herfindahl – Hirschman index.  

After determining the companies participating in a relevant 
market (including those operating abroad Chile, when 
applicable), the FNE will establish market shares mainly 
considering the sales of each participant in monetary terms. 
However, the FNE may use other considerations to 
complement or replace sales (eg. sales in units, production and 
installed capacity, inventory and reserves of natural resources).  

The FNE will use the Herfindahl – Hirschman index (HHI) to 
measure the levels of concentration of a particular market 
before and after a merger or acquisition. The FNE will deem 
that an operation does not have anticompetitive effects, if: 

• the post merger HHI is less than 1000; 

• the post merger HHI is between 1000 and 1800 (this 
value indicates a moderately concentrated market) and the 
variation of the HHI is below 100; and 

• the post merger HHI is greater than 1800 (this value 
indicates a highly concentrated market) and the variation of the 
HHI is below 50. 

Current Legal Developments 

 

On July 2004 it was submitted to the Congress, a bill which 
main objective is to create a mandatory pre- merger notification 
system before the Antitrust Court. There has been no advance 
regarding the project since then.  

The bill contains only one article which provides:  

“Every project or concentration operation should require a previous and 
favorable pronouncement of the Antitrust Court, when: 

 

1. As a consequence of the operation the market share increases in 
30% in the national market, or in a determined geographic 
market within the national territory, of a determined product or 
service; or 

2. The volume of global sales in Chile of all the participants is over 
20,000 million pesos, as long as at least two of the companies 
have sales in Chile of over 3,500 million pesos 

Economic concentrations are those that imply a permanent modification of 
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the structure of  control of the companies involved, through: 

1. the merger of two or more companies; 

2. control of the a part or all a company by any mean; 

3. the creation of a common company, and in general, the acquisition of 
joint control over a company; 

4. any other agreement or act that allows a person or group to decisively 
influence or gain control of a company, according to the terms of Securities 
Market Law.”  

Recent Cases or Illustrative 
Precedents 

 

Historically, the former Preventive and Resolving Commissions 
approved the majority of the horizontal integration operations 
submitted to them, without establishing significant restrictions 
for their approval.  

However, since the creation of the Antitrust Court in the 
beginning of 2004, the analysis has been much more rigorous 
and the Antitrust Court has imposed significant conditions for 
approval.  

 

Resolution No. 1/2004 Merger of Metrópolis Intercom 
S.A.and VTR S.A., “Resolución N°01/2004, Consulta sobre fusión de 
Metrópolis Intercom S.A. y VTR S.A.”  dated October 25th 2004, 
approved the merger of Metrópolis Intercom and VTR S.A., 
which participated in the paid television service based on the 
cost reductions that the merger would generate by allowing the 
merged company to expand its network in order to provide 
cable TV service and other related services (i.e. broadband 
connections and phone services) and to reach unattended 
costumers. The Antitrust Court approved this transaction 
subject to conditions such as maintaining prices and quality 
standards for a pre-established period of time (three years). 

 

Resolution No. 02/2005, Acquisition of BellSouth Chile Inc. 
and BellSouth Chile Holdings Inc. (together “BellSouth”) by 
Telefónica Móviles S.A., “Resolución N°02/2005, Consulta sobre 
toma de control de BellSouth Comunicaciones S.A. y Bellsouth Inversiones 
S.A. por parte de Telefónica Móviles S.A. de España” dated January 
4th 2005 approved the transaction based on the efficiencies that 
the integration would create, despite the existence of entry 
barriers in a highly concentrated market.  

Before the merger, Telefónica possessed a 30.7% of market 
share and BellSouth a 17.8% in the mobile phone market. The 
post merger scenario suggested a decrease in the number of 
market operators from four to three, with the consequent 
increase in market concentration.  

The Antitrust Court approved the merger establishing certain 
conditions, among others, the following restrictions: 
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(a) the merged company shall sell                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                         
a percentage of its 800Mhz frequency band usage 
rights, as it would control the total national 
availability of that frequency; and 

(b) the merged company shall be organized as a stock 
corporation subject to the control and supervision 
of the securities agency.  

 

Resolution No. 20/2007, dated July 27, 2007, on GLR Chile 
Ltda.’s Voluntary Consultation regarding the acquisition of all 
Iberoamerican Radio Chile S.A. stock: “Consulta de GLR Chile 
Ltda. sobre Compra de la Totalidad de las Acciones de Iberoamérican 
Radio Chile S.A.” approved the acquisition by GLR Chile Ltda. 
of Iberoamerican Radio Chile S.A. and other equity interests in 
other entities controlling domestic radio broadcasting stations. 
The conditions set forth by the majority decision, in order to 
prevent risks to free competition, included the requirement that 
GLR Chile Ltda. consults with the Antitrust Court prior to 
entering into further acquisitions. In addition, the Antitrust 
Court issued an unprecedented ruling regarding the duration of 
non-competition provisions in the context of corporate 
acquisitions, limiting the agreement that prevented the sellers of 
Iberoamerican Radio Chile S.A. from entering into the 
broadcasting business in Chile to a maximum of two years as of 
carrying out the operation. 

 

Resolution No. 22/2007, dated October 19, 2007, approved 
the developing of the hydroelectric project “HydroAysén” by 
Endesa and Colbún, Consulta de Endesa y Colbún sobre Proyecto 
Aysen, consisting on a strategic alliance between Empresa 
Nacional de Electricidad S.A. and Colbún S.A. The Antitrust 
Court focused its analysis on the potential effects of the 
agreement on the intensity of competition between the parties. 
In order to avoid the risks of coordinated actions between 
Endesa and Colbún, the Antitrust Court imposed a series of 
conditions to the transaction, essentially relating to the design 
and construction of transmission lines, the transfer of certain 
water rights, and consultation with the Antitrust Court prior to 
the acquisition of new water rights by the new company formed 
by Endesa and Colbún. In addition, the Antitrust Court 
requested the exhibition of the power purchase agreement 
between the new company, as seller, and Endesa and Colbún, as 
purchasers, and required that the new company be formed as a 
stock corporation. 

 

Resolution No. 23/2008 dated January 4, 2008, regarding the 
merger of ING AFP Santa María S.A. and Bansander AFP S.A., 
Consulta sobre fusion de ING AFP Santa María S.A. y Bansander 
AFP S.A., approved with conditions the merger between the 
third and the fourth largest compaies in the highly concentrated 

http://www.tdlc.cl/resoluciones/detalle.php?id=23##
http://www.tdlc.cl/resoluciones/detalle.php?id=23##
http://www.tdlc.cl/resoluciones/detalle.php?id=23##
http://www.tdlc.cl/resoluciones/detalle.php?id=23##
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pension funds administration market. The Antitrust Court 
ordered the merged entity to establish a uniform commission 
for all the affiliates for the term of two years maintaining the 
lower commission charged to the affiliates formerly belonging 
to AFP Santa María S.A. and Bansander AFP S.A.. The 
Antitrust Court also limited the duration of non-competition 
provisions, among other conditions. 

In all theses cases, the Antitrust Court approved the transaction 
subject to voluntary consultation. However it imposed 
conditions, such as limiting non-competition provisions, fixing 
prices for a period of time, compulsory selling or transfer of 
certain assets, etc.  

 

Recently, on January 31, 2008, the Antitrust Court rejected a 
merger between D&S and Falabella, two of the most important 
players in retailing in Chile. This is the first time that the 
Antitrust Court does not approve a transaction submitted to 
consultation. According to Resolution No. 24/2008, it was 
impossible to apply mitigation measures to diminish the risk of 
damage to competition. Regarding the efficiencies alleged by the 
parties, the Antitrust Court found that there were not duly 
proved. If the merger would have been approved by the 
Antitrust Court, the new entity resulting from the merger of 
Falabella and D&S would have been the largest player in the 
retailing market in Chile. 

Please note that both in Resolutions No. 23/2008 and 24/2008 
the Antitrust Court seriously considered the efficiencies arising 
from the proposed transactions, and whether they would be 
effectively transferred to final consumers.  

Frequently Asked Questions  

 

MERGER REMEDIES 

Types of Remedies 

 

When the parties to a horizontal merger file a voluntary 
consultation before the Antitrust Court, the Antitrust Court may 
impose conditions to approve such operation. 

When the Antitrust Court assess the horizontal integration due 
to an antitrust claim filed by the FNE or a third party and finds 
that the operation has violated DL 211, then it may impose the 
measures indicated in Article 26 of DL 211:  

a) Modify or terminate the acts, contracts, agreements, systems 
or understandings held to be in violation of the Antitrust Law;   

b) Require the transformation or dissolution of the companies, 
corporations and other private bodies taking part in the acts, 
contracts, agreements, systems or understandings referred to in 
the preceding paragraph;  
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c) Impose fiscal fines for up to the equivalent of twenty 
thousand annual tax units (approximately US$ 14,000,000).  

Fines may be exacted from both the infringing entity, as well as 
from its directors, managers or any person taking part in the 
relevant act.   

In the case of fines against entities, their directors, managers and 
persons who derived benefit from the relevant act will be 
jointly-and-severally liable, provided that they took part in the 
penalized act. 

When imposing fines, relevant factors include, without 
limitation, the monetary gain earned as a consequence of the 
infringement, the seriousness of the infringer’s conduct, and 
whether the entity is a repeat offender or not. 

Some of the conditions imposed in merger cases initiated by 
consultation include:  

(i) Prohibiting post-merger entities from participating or 
having shares, whether directly or indirectly, in related 
industries, when market concentration is high. Such 
parties may even be forced to transfer its shares 
currently held in such industries. 

(ii) Prohibiting the resulting company from participating, 
whether directly or otherwise, in companies qualified as 
“dominant”, when market concentration is high.  

If these individuals or companies were to engage in any 
of the above operations, such proposal will have to be 
submitted to the approval of the Antitrust Court. 

(iii) Imposing certain types of promotional and/or publicity 
restrictions if the merged company obtains a dominant 
market position, such as prohibiting a company from 
tying up the sale of one product to the sale of another.  

(iv) Prohibiting the use of the newly acquired market power 
to discriminate among any present or future 
competitors through refusals to deal, offering 
uncompetitive prices or otherwise. 

(v) Forbidding the merged company from entering into 
certain types of businesses in the future, or force it to 
refrain from continuing in such types of business if the 
market is at risk (e.g. acting as a distributor if the 
company is now a dominant producer). 

(vi) Maintaining prices and quality standards for a pre-
established period of time. 

(vii) Maintaining a single pricing policy nationwide. 

(viii) Forcing companies to transfer certain assets, such as 
concessions or licenses (i.e. telecommunications 
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licenses), that could cause them to have additional 
market power. The Antitrust Court could further oblige 
the acquiring party to transfer such assets to a third 
party if it were to gain an excessive amount of market 
power. The Antitrust Court may also force companies 
to maintain certain pricing policies during the term in 
which such assets are yet to be sold.      

(ix) Submitting any kind of public or private bidding terms 
to the approval of the Antitrust Court in the process of 
selling of company assets. 

(x) Limiting the duration of non-competition provisions. 

Please note that Resolution N°24/2008 dated of January 31, 
2008, regarding the merger of D&S and Falabella is the first 
merger case in the history of the Antitrust Court which was 
submitted to consultation and not approved by the Antitrust 
Court. 

Recent Cases or Illustrative 
Precedents 

Please see section “Recent Cases or Illustrative Precedents” 
under “Merger Review Law”.  

Frequently Asked Questions  

 

PRIVATE ENFORCEMENT ACTIONS 

Standing to Challenge a 
Transaction 

 

Private persons and the FNE may resort to the adversary 
proceeding described above, see Merger Review Procedures 
above. 

Also, private parties and the FNE may participate in non-
adversarial proceedings initiated by consultations filed before 
the Antitrust Court in order to provide evidence. 

Finally, private parties may request the FNE the investigation of 
acts that may constitute violations to DL 211. 

Third-Party Actions and Rights of 
Appeal 

 

The resolutions of the Antitrust Court that impose conditions 
to a transaction after a non-adversary proceeding may be 
appealed to the Supreme Court.  

Also, the ruling deciding an adversarial proceeding may be 
appealed to the Supreme Court.  

Recent Cases or Illustrative 
Precedents 

Please see section “Recent Cases or Illustrative Precedents” 
under “Merger Review Law”.  

Frequently Asked Questions  

 

STATISTICS 

Statistics on Mergers Notified, The following statistics only considers horizontal integration 
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Extended Reviews, Required 
Remedies and Prohibited 
Transactions 

 

cases reviewed by the Antitrust Court since its creation in 2004: 

Mergers Notified: 5 

Extended Reviews: non applicable 

Remedies: applied in 4 cases 

Prohibited Transactions: 1 

 

USEFUL WEB SITES 

Useful Web Sites 

 

 www.tdlc.cl (website of the Antitrust Court) 

 www.fne.cl (website of the FNE) 
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Miraflores 222, piso 24 
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Chile 
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E-mail: fugarte@carey.cl / lpavic@carey.cl  
Web: www.carey.cl  
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Direct Dial: 55 11 5185 2848 
Fax: 55 11 5185 2899 
E-mail: bpeixoto@lpglobal.com.br 

Web: www.lpglobal.com.br 

Disclaimer 

 

This report aims to provide preliminary information on the 
jurisdiction’s merger review procedures and does not 
constitute legal advice or substitute for analyzing the relevant 
statutes, case law, regulations and guidelines in any particular 
case.  Please consult local attorney to discuss any specific case. 

 

http://www.tdlc.cl/
http://www.fne.cl/
mailto:fugarte@carey.cl
mailto:lpavic@carey.cl
http://www.carey.cl/
mailto:bpeixoto@lpglobal.com.br
http://www.lpglobal.com.br/
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PARAGUAY 
 
 
Law and Substantive  
Merger Control Provisions 
 

No laws in effect. Only article 107 of the Constitution 
prohibiting monopolies that requires the enactment of a 
bill to become in effect.  

 
Authorities and 
Responsibilities 
 

-  

 
 OBLIGATION OF NOTIFYING 

 
 
 
Thresholds 

-  
  
 
 
 

 
Potentially Covered 
Transactions (joint-
ventures, minority interest 
transactions, change of 
control, etc)  
 

-  

 
Exemptions or Special 
Rules 
 

- 

 
Extraterritoriality Criteria 
(‘Effects Doctrine’, etc) 
 

- 

 
Formal Pre-Notification 
Consultation  
 

- 

 
FUNDAMENTALS 

 
 
Timing and Waiting 
Periods 
 
 

- 

 - 
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Associated Suspension 
Effects 
 
 
Possibility of Entering into 
a Hold Separate Agreement 
to Allow the Transaction to 
Close Outside the 
Jurisdiction before 
Clearance 
 

- 

 
Forms and Information 
Required for Notification 
 

- 

 
Fees and Responsibility for 
Filing  
 

- 

 
Sanctions and Penalties for 
Failure of Notifying 
 

- 

 
FAQs 
 

- 

 
PROCESS AND TESTS 

 
 
Merger Review Process 
 

- 

 
Review Periods 
 

- 

 
Substantive Tests for 
Clearance 
 

- 

 
The Role of Efficiencies 
 

- 

 
Ancillary Restraints 
(Non-competition 
agreement, etc) 
 

- 
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REGULATIONS AND GUIDELINES 
 

 
Implementing Regulations 
and Resolutions 
 

- 

 
Interpretive Guidelines 
 

- 

 
MERGER REMEDIES 

 
 
Types of Remedies 
 

- 

 
Recent Cases or Illustrative 
Precedents 
 

- 

 
APPELLATE RIGHTS AND JUDICIAL REVIEW OF REGULATORY DECISIONS 

 
 
Provisions 
 

- 

 
Process 
 

- 

 
PRIVATE ENFORCEMENT ACTIONS 

 
 
Standing to Challenge a 
Transaction 
 

- 

 
Third Parties Actions and 
Rights of Appeal 
 

- 

 
CURRENT DEVELOPMENTS 

 
 
Relevant Developments in 
the Current Year 
 

- 

 - 
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Defining Cases in the 
Current Year 
 
 
Proposals under 
Consideration and Foreseen 
Amendments 
 

- 

 
 

 
 

CREDITS 
 
 
Jurisdiction Reporter 
 

Nestor Loizaga 
nloizaga@ferrere.com  

 
Regional Supervisor 
 

Daniel M. Ferrere 
dferrere@ferrere.com 
 

 
Disclaimer 
 

This report aims to provide preliminary information on 
the jurisdiction’s merger review procedures and does 
not constitute legal advice or a substitute for analyzing 
the relevant statutes, case law, regulations and 
guidelines.  In any case, a local attorney should be 
consulted. 

 

mailto:nloizaga@ferrere.com
mailto:dferrere@ferrere.com
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PERU 
(Considering that there is no report on the country in the ICN database, this report aims to provide more 

comprehensive information) 
 
 
Law and 
Substantive  
Merger Control 
Provisions 
 

 
Pursuant to Law No. 26876 (“Law”), Antitrust and Anti-oligopoly Law 
of the Electricity Sector, merger transactions that are carried out in the 
electricity sector are subject to pre-merger review. This legislation has 
been in force since November 19, 1997. 
 
The English version of the Law No. 26876 is available at: 
(http://www.indecopi.gob.pe/ArchivosPortal/estatico/jurisprudencia/cl
c/clc-english/LawN26876.pdf) 
 
 

 
Authorities and 
Responsibilities 
 

 
Merger transactions in the electricity sector are subject to pre-merger 
review by the Antitrust Commission (“AC”) at the National Institute for 
the Defense of Competition and the Protection of Intellectual Property 
(known as “INDECOPI”, for its acronym in Spanish). The decisions 
issued by the AC may be subject to appeal before the Court for the 
Defense of Competition of the Tribunal for the Defense of Competition 
and Intellectual Property of INDECOPI (the “Court”). 
 
INDECOPI is a governmental agency with technical and administrative 
autonomy, in charge of enforcing antitrust, consumer protection and 
intellectual property laws and regulations. Within INDECOPI, the AC is 
in charge of enforcing antitrust laws and conducting pre-merger reviews 
in connection with prospective vertical and horizontal mergers in the 
electricity sector, in the activities of generation, transmission and 
distribution of electricity.   
 
The AC is comprised of four members, with a Technical Secretariat that 
acts as its executive body.  The Technical Secretariat is in charge of 
carrying out investigations and issuing recommendations regarding 
proceedings initiated at the AC level, while the AC is responsible for 
issuing a final decision in such proceedings.   
 

 
 OBLIGATION OF NOTIFYING 

 
 
 
Thresholds 

 
 A pre-merger notice is mandatory in the following cases: 
 
(i) In the case of horizontal mergers, for those that involve, directly or 

indirectly, companies that hold, before or after the merger that 
originated the notice, severally or jointly, a percentage equal to or 
higher than 15% of the relevant market.  

(ii) In the case of vertical mergers, for those that involve, directly or 

http://www.indecopi.gob.pe/ArchivosPortal/estatico/jurisprudencia/clc/clc-english/LawN26876.pdf
http://www.indecopi.gob.pe/ArchivosPortal/estatico/jurisprudencia/clc/clc-english/LawN26876.pdf
http://www.indecopi.gob.pe/ArchivosPortal/estatico/jurisprudencia/clc/clc-english/LawN26876.pdf
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indirectly, companies that hold, before or after the merger that 
originated the notice, a percentage equal to or higher than 5% of 
any of the markets involved. 

 
The above percentages refer to the participation of each of the 
companies involved in the merger regarding the development of activities 
of generation, transmission or distribution of electricity.  The percentages 
are established in relation to their total income during the calendar year 
immediately prior to the date of notice. 
 
To that effect, the following shall be taken into consideration: (i) the 
market share of the companies that participate in the merger, when these 
companies carry out directly the activities of generation, transmission or 
distribution of electricity; (ii) the market share of the companies that are 
related to those participating in the merger, in case such related 
companies carry out directly any of the activities of generation, 
transmission or distribution of electricity; and (iii) the market share of any 
other company related to those mentioned in (i) and (ii) above, in case 
they carry out any of the activities of generation, transmission or 
distribution of electricity. 
 
It must be noted that two or more entities will be deemed related if they 
belong to the same economic group (i.e. if one of the companies has 
control3 over the others or if control over such companies is held by one 
or more natural persons that act as a decision-making unit4).  
 
The threshold can be met by only one party; however, in order for a pre-
merger filing to be required, the transaction shall involve two or more 
“companies that develop activities” in Peru (i.e. any local or foreign 
person or company that holds a generation, transmission or distribution 
electricity concession or authorization). In other words, if a foreign 
electricity company that does not “develop activities” in Peru (i.e. a “new-
comer”) acquires a Peruvian electricity company, such transaction will 
not be subject to pre-merger control because the transaction will not 
involve two or more companies that “develop activities” and, therefore, it 
shall not be considered as a “merger” by the Peruvian merger control 
legislation. 
 

 
Potentially 
Covered 
Transactions 

 
The following transactions are subject to pre-merger control if they are 
within the thresholds: 
 
(i) mergers; 

                                                 
3  Pursuant to Resolution SBS No. 445-2000 control shall be understood as the preponderant and 
continuous influence over the decision-making bodies of a company. Control may be: (i) direct (i.e. when a 
person holds more than 50% of the right to vote in the shareholders meeting of a company) or; (ii) indirect (i.e. a 
person has the power to design, remove or veto the majority of the members of the board of directors; holds 
more than 50% of the right to vote in the board of directors meetings, or can rule the operative and/or financial 
policies of the company.) 
 
4  In addition to the above, natural persons that exercise control over an economic group shall be deemed 
as related to the companies that are part of it. 
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(joint-ventures, 
minority interest 
transactions, 
change of 
control, etc)  
 

(ii) incorporation of a common company; 
(iii) direct or indirect acquisition of the control of other companies 

through the acquisition of stocks or shares, or through any other 
agreement or legal form that grants the direct or indirect control 
of a company, including partnership agreements, joint ventures, 
entering into management, administration or shareholders’ 
agreements, or any other contractual structure of entrepreneurial 
collaboration; or 

(iv) acquisition of productive assets. 
 
In the cases mentioned above, pre-merger filings shall be made by the 
companies participating in the merger, or by the persons or companies 
that directly or indirectly acquire a part or all of one or more companies. 
 
However, a merger is not deemed to occur when control is acquired by a 
person by virtue of a temporary mandate conferred by the legislation 
regarding the lapsing or denouncing of a concession, patrimonial 
restructuring or any other similar procedure. 
 
It must be noted that the concept of “control” is construed, following 
European Union precedents, as the “preponderant and continuous influence over 
the decision bodies of a company.”  The term “preponderant” refers to a 
prevailing influence, whereas “continuous” refers to an influence that is 
constant in time.  Such “preponderant and continuous influence” may be actual 
or potential.  The concept of “de facto control” fits within the broad 
definition of “control” that has been developed by applicable case law.  
 
Applicable case law defines “controller party” as any legal entity that 
attains exclusive or joint control over a company.  In this context, it is 
considered that a company attains “exclusive control” over another when 
it acquires the power to define its competitive strategy without 
confronting other powers that may oppose such decision. Two or more 
legal entities are considered to have “joint control” over a company 
when, acting together, they have the power to manage such company. 
 

 
Exemptions or 
Special Rules 
 

 
If a transaction qualifies within the thresholds established in the Peruvian 
merger control legislation, it will be subject to the filing of a pre-merger 
notice, even if there is no increase in market share as a result of such 
merger. 
 
The only exceptions in which the pre-merger filing will not be required 
are the following: 
 
(i) If the merger involves, in an act or succession of acts, the direct or 

indirect acquisition of productive assets for an amount lower than 
5% of the total value of the productive assets of the acquiring 
company. 

(ii) If the merger involves, in an act or succession of acts, the direct or 
indirect accumulation by the acquirer of less than 10% of the total 
of voting stock or shares of the other company, except when the 
merger allows the acquisition of the direct or indirect control of the 
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company that carries out any of the activities mentioned above. 
 
As mentioned before, a merger is not deemed to occur when control is 
acquired by a person by virtue of a temporary mandate conferred by the 
legislation regarding the lapsing or denouncing of a concession, 
patrimonial restructuring or any other similar procedure. 
 

 
Extraterritoriality 
Criteria 
(‘Effects 
Doctrine’, etc) 
 

 
Mergers carried out abroad, but which directly or indirectly involve 
companies that participate in the generation, transmission or distribution 
of electricity within the Peruvian territory, are subject to pre-merger 
control in Peru. 
 

 
Formal Pre-
Notification 
Consultation  
 

 
Peruvian merger control law does not provide for formal pre-notification 
consultation.  However, the Technical Secretariat of the AC is generally 
responsive to consultation and guidance prior to notification. 
 

 
FUNDAMENTALS 

 
 
Timing and 
Waiting Periods 
 
 

 
When the jurisdictional thresholds for application of merger control are 
met, the filing of the pre-merger request must precede the completion of 
the merger transaction. 
 
Pre-merger review takes between 60 to 150 business days to complete. In 
general terms, all the pre-merger proceedings are subject to the same 
timing and, therefore, may take approximately 60 business days to 
complete. However, such term may be extended if (i) the Technical 
Secretariat of the AC and/or the AC requests additional information; or 
(ii) the AC issues a decision that extends the term for an additional 30 
business days. If the decision issued by the AC is appealed, the Court 
shall issue a decision in 30 business days. 
 

 
Associated 
Suspension 
Effects 
 

 
Once filed, the merger shall not be completed or have legal effects vis-à-
vis the corresponding authorities or third parties until the final decision 
of the AC has been issued. It must be noted that, if the AC does not 
issue the decision within the term established by law, the pre-merger 
request for approval will be deemed denied, without admitting any 
evidence to the contrary. 
 

 
Possibility of 
Entering into a 
Hold Separate 
Agreement to 
Allow the 
Transaction to 

 
In Peru it is not possible to enter into an agreement outside the 
jurisdiction that will allow the transaction to close before clearance. 
However, at any stage of a regular notification procedure, the AC or the 
Court may propose to the requesting parties’ amendments to the 
proposed merger to remedy adverse effects on the competition. In those 
cases, if the requesting parties agree with the amendments proposed, the 
AC or the Court will issue a decision approving the transaction and 
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Close Outside 
the Jurisdiction 
before Clearance 
 

establishing conditions that ensure that the requesting parties will comply 
with the agreed amendments. 
 

 
Forms and 
Information 
Required for 
Notification 
 

 
There is a prescribed format that shall be used for pre-merger filings.  
(http://www.indecopi.gob.pe/ArchivosPortal/estatico/legislacion/clc/n
uevoFormulario.pdf) 
 
The information to be provided with the pre-merger notice includes: 
 
(i) Identification of the persons or companies that file the pre-

merger notice and of the other parties participating in the merger. 
(ii) Description of the merger. 
(iii) Description of the markets involved. 
(iv) Detailed description of the effects of the merger in the markets 

involved. 
 
Additionally, the following documents shall also be provided: 
 
(i) Copy of the definitive documents or most recent documents 

regarding the completion of the merger; copy of the analysis or 
surveys carried out by the companies involved in the merger in 
order to evaluate competition conditions, competitors and market 
situation. 

(ii) Other documents requested by the AC. 
 
The filing of a pre-merger notice requires an affidavit on the veracity of 
the information contained therein. The notifying parties may submit all 
requested documents in simple copies.  Documents written in a foreign 
language shall be submitted in its original language accompanied by a 
non-official translation into Spanish. Pre-notification discussions with the 
Technical Secretariat tend to occur, although any decision regarding the 
filing, the information to be required from the parties, and a final 
decision, rests exclusively with the AC. Private parties are not allowed to 
contact any of the members of the AC, instead communicating with the 
Technical Secretariat. 
 

 
Fees and 
Responsibility for 
Filing  
 

 
Pre-merger filings are subject to the payment of an administrative fee to 
INDECOPI by the requesting party, at the moment of filing.  The fee to 
be paid will be equal to the lower amount of 0.1% of the total value of 
the operation, or 50 Taxable Units (approximately, US$56,000.00).  The 
affidavits of the persons or companies requesting the pre-merger 
approval will be taken as a reference to determine the fee. 
 
In the case of mergers, joint ventures or joint control takeovers, the 
notification shall be filed jointly by the companies participating in the 
transaction. However, in the case of acquisitions made by one entity, the 
notification shall be filed by such acquiring entity. 
 

  

http://www.indecopi.gob.pe/ArchivosPortal/estatico/legislacion/clc/nuevoFormulario.pdf
http://www.indecopi.gob.pe/ArchivosPortal/estatico/legislacion/clc/nuevoFormulario.pdf
http://www.indecopi.gob.pe/ArchivosPortal/estatico/legislacion/clc/nuevoFormulario.pdf
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Sanctions and 
Penalties for 
Failure of 
Notifying 
 

The AC may impose fines in the context of a merger, for an amount of 
up to 500 Taxable Units (approximately, US$560,000.00) for formal 
violations of the Peruvian merger control legislation, when the merging 
parties have: (i) not filed the pre-merger request before carrying out the 
merger5; (ii) provided fraudulent information in the filing or in response 
to a request by the AC; or (iii) failed to provide the requested information 
within the terms established. 
 
Notwithstanding the above, the AC may impose fines for substantive 
violations of the Peruvian merger control legislation for an amount up to 
10% of the sales or gross income of the companies involved in the 
merger corresponding to the year immediately prior to the decision by 
the antitrust authority when: (i) no pre-merger request has been filed; (ii) 
the merger transaction is completed after the filing of the pre-merger 
request but before obtaining an authorization; (iii) the merger is carried 
out despite the fact that it has been declared as non-compatible with 
competition in the electricity market; or (iv) the merger does not comply 
with the conditions established by the AC. 

 
FAQs 
 

 
- Are all the transactions that involve the Peruvian economy 

subject to pre-merger control?  
 

Merger transactions carried out in sectors different from the 
electricity sector are not subject to pre-merger control.  However, a 
recent precedent involving the transfer of telecommunications 
concessions from a mobile operator to a dominant player in the 
mobile market led the Ministry of Transport and Communications 
to subject such transfer to compliance with certain conditions based 
upon competitive considerations which arose in connection with the 
use of radio-electric spectrum. 
 

- Are the requesting parties entitled to close the transaction prior 
to the final decision of the competition authority? 

 
When the jurisdictional thresholds for application of merger control 
are met, the filing of the pre-merger request must precede the 
completion of the merger transaction. Once filed, the merger shall 
not be completed or have legal effects vis-à-vis the corresponding 
authorities or third parties until the final decision has been issued. 

 
- Is there a simplified notification procedure?  
 

There are no simplified notification procedures.  However, a special 
procedure applies to acquisitions resulting from privatization 
processes. 

 
- What are the investigative powers of the competition authority?  
 

                                                 
5  For example, even though the AC authorized the acquisition of Enersis by Endesa, it imposed a fine to 
Eléctrica Cabo Blanco S.A., Generalima S.A. and Inverisones Distrilima S.A. (the electricity companies in Peru 
involved in the aforementioned acquisition) because the pre-merger request was filed after the merger 
transaction was carried out.  
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The Technical Secretariat, the AC and the Court are entitled to 
request from any entity all the information that they consider 
necessary to conduct their investigation, except for private 
correspondence, for which a judicial order must be obtained.  
 
In addition to the above, the Technical Secretariat, the AC or the 
Court can request to any public agency to issue a report regarding 
the technical aspects of the services and the markets involved in the 
operation. Generally, the public agencies involved in pre-merger 
processes are OSINERGMIN, the regulatory agency in charge of 
energy and mines matters, and the Ministry of Energy and Mines. 

 
- Are there confidentiality rules to protect sensitive proprietary 

information?   
 

Peruvian merger control law establishes that the information 
submitted during the pre-merger process shall be treated as 
confidential and may only be used by the AC for the purposes it was 
requested.  However, the AC guidelines regarding confidential 
information specify that such treatment will only apply to the pre-
merger requests that are filed prior to the closing of the transaction.  
Pre-merger procedures in the context of privatization processes are 
public.   

 
Notwithstanding the above, if a procedure is not treated as 
confidential, the parties involved in the merger may expressly request 
the confidentiality of all or part of the documents filed when they 
consider that the disclosure of such information may affect its 
interests, provided that such request is duly supported. In those 
cases, employees, officials or representatives from the AC will be 
obliged not to disclose such information and shall be liable for its 
undue disclosure. 

 
PROCESS AND TESTS 

 
 
Merger Review 
Process 
 

 
Pre-merger control is comprised of two phases.  The first begins with the 
filing of the pre-merger notice.  The Technical Secretariat of the AC has a 
five-day term as from the filing of the notice to determine if the 
information is complete or if additional information is required.  When 
the Technical Secretariat verifies that all the required information has not 
been filed, it will notify the filing parties so that such information is 
completed within an additional five-day term.  Otherwise, the pre-merger 
notice shall be deemed not filed.  Upon expiration of this term or after 
filing the required information, the AC or the Technical Secretariat may 
request, within the following ten days, additional information as it may 
deem convenient for the review of the proposed merger. The 
information shall be filed by the interested parties within a maximum 
term of ten days. 
The second phase begins upon the expiration of such term.  The final 
decision regarding the pre-merger notice shall be issued by the AC within 
thirty days following such expiration, taking into consideration the 
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opinion that the Technical Secretariat shall submit within the first twenty 
days. However, this second phase may be extended by the AC for an 
additional thirty-day term.  In the event the AC does not issue a decision 
within the established term, the pre-merger request will be deemed 
denied, without admitting any further production of evidence. 
 

 
Review Periods 
 

 
The decision issued by the AC may be subject to appeal before the Court 
which shall issue a decision within the following thirty days. 
 

 
Substantive Tests 
for Clearance 
 

 
In order to issue a clearance decision, the AC analyses the competitive 
structure of the relevant markets and the potential anticompetitive effects 
of the proposed transaction in such markets. Some of the key elements 
of the AC’s analysis are the following: market concentration; economic 
agents that participate in the relevant markets; the possibility of selecting 
suppliers, distributors and clients; existing or potential entry barriers; 
evolution of supply  and demand; potential new agents in the market and 
potential integration with other markets. 
 
 

 
The Role of 
Efficiencies 
 

 
The analysis of the AC assesses (i) the competitive structure of the 
relevant markets involved in the proposed merger (i.e. market 
concentration; economic agents that participate in such markets; the 
possibility of selecting suppliers, distributors and clients; existing or 
potential entry barriers; evolution of supply and demand; potential new 
agents in the markets; potential integration with other markets); and (ii) 
the potential anticompetitive effects of the merger in the relevant 
markets. 
 
To the extent that Peruvian merger control legislation applies exclusively 
to companies that operate in a regulated industry (i.e. the electricity 
sector), the enforcement of antitrust laws is aimed at protecting the 
competitive dynamics that the regulatory framework aims to replicate. 
 
In this sense, issues generally considered by the AC are the following: 
 
(i) Control over the Board of Directors of COES.-  COES is a private entity 

created by law to determine the dispatch of electricity on the basis 
of marginal cost.  In past cases, the AC has been concerned with 
determining the extent to which the integrated entities could exert 
unilateral or joint control over COES. In these cases, however, the 
AC approved the mergers but limited the voting powers of such 
entities within COES. 

 
(ii) Whether integrated companies could behave strategically to detriment of the 

system.- For example, whether the integrated companies could 
increase the marginal cost threshold (and, therefore, the spot 
market price) by deciding to reduce the generation output of the 
most efficient of the integrated companies in order to allow the 
least efficient company to effectively dispatch. 
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(iii) Concerns regarding a transaction that implies the vertical integration of  

generation and  distribution companies.- Among others, the AC has 
identified the following concerns: (a) exclusive dealings between 
vertically integrated companies; (b) whether the distribution 
company will be able to purchase energy from the generation 
company at higher prices and “pass through” the cost to end-
users; and (c) whether the companies involved could cross-
subsidize one another; specifically, whether the generation 
company could transfer costs to the distribution company, which 
as a consequence would be included in the distribution tariff. 
 

(iv) Concerns regarding the free-users electricity market.- The AC has analyzed 
the following possibilities: (i) whether the companies involved in 
the merger would be able to increase the median price (average 
price) in the market of the free-users and, therefore, cause an 
increase on the regulated tariffs calculated by OSINERGMIN by 
virtue of the electricity legislation; and (ii) whether the new 
structure of the relevant market would promote an anticompetitive 
agreement between its most relevant participants. 

 
(v) The economies of scale that shall result from the merger as well as the 

investment incentives that the merger shall originate. 
 
In addition to the above, it is important to mention that, despite isolated 
initiatives that have not prospered, Peruvian competition authorities have 
been successful in avoiding redistribution objectives and remaining 
independent from political influence.   
 

 
Ancillary 
Restraints 
(Non-
competition 
agreement, etc) 
 

 
Considering the competitive concerns that may arise from each case, the 
AC is entitled to subject clearance decisions to conditions that it may 
deem necessary.  For example, the AC subjected the acquisition of 
Enersis by Spain´s Endesa to the following conditions: (i) at least one of 
the companies then controlled by Endesa should abstain from voting at 
COES, the entity in charge of the operation of the National 
Interconnected System in Peru; and (ii) Edelnor, the distribution 
company controlled by Endesa, should purchase its energy requirements 
through public bidding processes. 
 
Although there is no specific merger regulation or applicable case law 
referring to non-competition clauses in the context of pre-merger filing, 
antitrust law limits non-competition clauses deemed unreasonable.  
 

 
REGULATIONS AND GUIDELINES 

 
 
Implementing 
Regulations and 
Resolutions 

 
• Supreme Decree No.017-98-ITINCI, Regulations on pre-merger 

control in the electricity sector. (The English version is available 
at: 
http://www.indecopi.gob.pe/ArchivosPortal/estatico/jurisprude

http://www.indecopi.gob.pe/ArchivosPortal/estatico/jurisprudencia/clc/clc-english/SupremeDecreeN017-1998-ITINCI.pdf
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 ncia/clc/clc-english/SupremeDecreeN017-1998-ITINCI.pdf).  
 
• Supreme Decree No.087-2002-EF, Regulations on pre-merger 

control in the electricity sector. This regulation applies to 
acquisitions resulting from privatization processes. (The Spanish 
version is available at: 
http://www.indecopi.gob.pe/ArchivosPortal/estatico/legislacion
/clc/D.S.087-2002-ef.pdf) 

 
 
Interpretive 
Guidelines 
 

 
• Guidelines regarding the assessment of market shares (The 

Spanish version is available at: 
http://www.indecopi.gob.pe/ArchivosPortal/estatico/jurisprude
ncia/clc/lineamientos/LineamientosCalDesarrolloActElecLeyN2
6876.pdf); 

 
• Guidelines regarding confidential information (The Spanish 

version is available at: 
http://www.indecopi.gob.pe/ArchivosPortal/estatico/jurisprude
ncia/clc/lineamientos/LineamientosInfConfidencial-CLC.pdf) 

 
 

MERGER REMEDIES 
 

 
Types of 
Remedies 
 

 
If a merger transaction is carried out violating the Peruvian merger 
control legislation, the competition authority is entitled to: (i) execute the 
judicial or administrative actions that would be required to achieve the 
divesture of the transaction; and (ii) impose fines for an amount of up to: 
(y) 500 Taxable Units (approximately, US$560,000.00) for formal 
violations Peruvian merger control legislation; or (z) 10% of the sales or 
gross income of the companies involved in the merger for substantive 
violations of said legislation.6 
 

 
Recent Cases or 
Illustrative 
Precedents 
 

 
There is applicable case law in which the AC imposed fines to the 
requesting parties for not filing the pre-merger request prior the closing 
of the transaction. 
 
However, there is no applicable case law in which the AC considered that 
a merger transaction implied a substantive violation of the Peruvian 
merger legislation and, therefore, executed the judicial actions required to 
achieve the divesture of the merger. 
 

 
APPELLATE RIGHTS AND JUDICIAL REVIEW OF REGULATORY DECISIONS 

 
 
Provisions 

 
The decisions issued by the AC may be subject to appeal before the 

                                                 
6  The law is unclear as to whether the 10% applies to Peruvian or global sales/gross income. 

http://www.indecopi.gob.pe/ArchivosPortal/estatico/legislacion/clc/D.S.087-2002-ef.pdf
http://www.indecopi.gob.pe/ArchivosPortal/estatico/legislacion/clc/D.S.087-2002-ef.pdf
http://www.indecopi.gob.pe/ArchivosPortal/estatico/jurisprudencia/clc/lineamientos/LineamientosCalDesarrolloActElecLeyN26876.pdf
http://www.indecopi.gob.pe/ArchivosPortal/estatico/jurisprudencia/clc/lineamientos/LineamientosCalDesarrolloActElecLeyN26876.pdf
http://www.indecopi.gob.pe/ArchivosPortal/estatico/jurisprudencia/clc/lineamientos/LineamientosCalDesarrolloActElecLeyN26876.pdf
http://www.indecopi.gob.pe/ArchivosPortal/estatico/jurisprudencia/clc/lineamientos/LineamientosInfConfidencial-CLC.pdf
http://www.indecopi.gob.pe/ArchivosPortal/estatico/jurisprudencia/clc/lineamientos/LineamientosInfConfidencial-CLC.pdf
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 Court (Article 29 of the Law). 
 
Decisions issued by the Court, may be subject to appeal before the 
judiciary (Legislative Decree No.033, Statue of Organization and 
Functions of INDECOPI, and Law No. 27584, Judicial Review Law.)  
 

 
Process 
 

 
If the decision issued by the AC is appealed, the Court shall issue a 
decision in thirty (30) business days. However, there is no legal term that 
shall apply if the decision of the Court is appealed before the judiciary. 
 
It must be noted that no decision of the competition authority regarding 
a pre-merger request has ever been appealed before the judiciary. 
However, if it were the case, the courts would be entitled to review the 
substance of the competition authority’s analysis as well as the formal 
aspects of the administrative procedure.  
 

 
PRIVATE ENFORCEMENT ACTIONS 

 
 
Standing to 
Challenge a 
Transaction 
 

 
If the pre-merger request is denied or subject to certain conditions, the 
pre-merger parties could appeal the decision of the AC before the Court. 
 
If a merger transaction has been approved, such approval can only be 
revoked if (i) the approval was based on fraudulent information filed by 
one of the merging parties, or (ii) when the merger is subject to certain 
conditions, the merging parties fail to comply with such conditions.  In 
those cases, it is considered that the merger transaction has not produced 
any legal effects vis-à-vis the corresponding authorities or third parties. 
 

 
Third Parties 
Actions and 
Rights of Appeal 
 

 
As a general rule, pre-merger request procedures are confidential and, 
therefore, third parties are not allowed to intervene. However, a pre-
merger procedure may not be treated as confidential if it takes place in 
the context of a privatization or if the pre-merger request is not filed 
prior to the closing of the transaction. In those cases, third parties could 
eventually have access to the investigation file.  In addition, authorities 
and consumer organizations can participate in pre-merger hearings.     
 
Third parties may not participate as parties in pre-merger procedures and, 
therefore, are not entitled to appeal clearance decisions.   
 

 
CURRENT DEVELOPMENTS 

 
 
Relevant 
Developments in 
the Current Year 
 

 
Substantive provisions regarding merger control have not been modified 
in the last years. However, on June, 2008 the Peruvian executive enacted 
Legislative Decrees No. 1033 and 1034 which supersede the Statute of 
Organization and Functions of INDECOPI and the Antitrust Law, 
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respectively. Both laws have been intended to align Peru´s competition 
framework with the commitments under the bilateral free trade 
agreement entered into with the United States of America at the end of 
2005.  
 
The enactment of Legislative Decree No. 1033 has sought to clarify the 
powers and responsibilities that each member of INDECOPI has. 
Specifically, Legislative Decree No. 1034: (i) reduces the number of 
members of each commission (including the AC) from 6 to 4; and (ii) 
establishes that the judicial review of INDECOPI’s decisions will only 
suspend the coercive execution of fines (or any other obligation that may 
be subject to coercive execution) if the fulfillment of such obligation is 
ensured by a bank bond. 
 
On the other hand, Legislative Decree No. 1034 replaces Peru’s first 
competition law which was enacted more than fifteen years ago. In broad 
terms, the purpose of the new competition law is to clarify the scope of 
application of antitrust law, enhance predictability, improve procedures, 
and redefine the structure of fines and penalties currently in place. 
Regarding pre-merger control, the main innovations brought by 
Legislative Decree No. 1034 refer to the faculties of the Technical 
Secretariat. In general terms, the new competition law broadens the 
investigative powers of the Technical Secretariat; however, it specifies 
that in order to enter by force into private property or to copy private 
information, a judicial order must be obtained.  
 
 
 

 
Defining Cases 
in the Current 
Year 
 

 
No merger control decision has been rendered in the past twelve months.  
 
The last decision of the AC regarding a pre-merger control procedure 
was issued on November 16, 2006 and it resulted in the approval of the 
acquisition by Interconexión Eléctrica S.A. E.S.P. of Consorcio 
Transmantaro S.A. It must be noted that such acquisition implied the 
concentration in one economic group of the three biggest transmission 
electricity companies which represent, in terms of proceeds, 78% of the 
Peruvian transmission electricity market.  
 

 
Proposals under 
Consideration 
and Foreseen 
Amendments 
 

 
 
On December, 2005 a draft antitrust bill was submitted to the Peruvian 
Congress which proposed to abrogate the Antitrust Law that was in force 
at that time (which was enacted by Legislative Decree Nº 701 in 1991) 
and the Merger Control Law.  This draft bill intended to subject to pre-
merger control all the acquisitions or mergers that involved companies of 
any sector that had, jointly, an income of more than 100 000 Taxable 
Units. However, the aforementioned draft bill received a negative report 
on the competent Congress Commissions.  
  
Since then, no proposal to expand the scope of the merger control 
legislation beyond the electricity sector has been made public. No 
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amendments are foreseen in the immediate future. 
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URUGUAY 
(Considering that there is no report on the country in the ICN database, 

this report aims to provide more comprehensive information)  
 

 
Law and Substantive  
Merger Control Provisions 
 

 
Act No. 18,159 and decree 404/007. 
 

 
Authorities and 
Responsibilities 
 

 
Currently, the “Dirección General de Comercio” (the 
“Agency”). Regulators (e.g., telecommunications, energy, 
water, financial services) have merger control jurisdiction 
in their areas. 
 
A new agency was created by Act No. 18,159 – the 
“Comisión de Promoción y Defensa de la Competencia” 
- but has not been effectively organized yet. 
 

 
 OBLIGATION OF NOTIFYING 

 
 
 
Thresholds 

 
In either of the following cases, parties to a transaction 
must notify it with the Agency. 
 
When as a consequence of the transaction the 
company’s market share equals or exceeds 50% of the 
relevant market. 
  
When turnovers in Uruguayan territory of the aggregate 
of all parties to the transaction, in any of the last 3 fiscal 
years, is UI 750,000,000 (seven hundred and fifty million 
indexed units, approximately USD 65,000,000 as of April 
2008) or more. 
 
In cases where the transaction entails creation of a de 
facto monopoly, the Agency must also clear the 
transaction.  In all other cases where notification is 
required, the parties must notify the transaction, but do 
not need Agency clearance. 
 

 
Potentially Covered 
Transactions (joint-
ventures, minority interest 
transactions, change of 
control, etc)  
 

 
Any transaction that modifies the control structure of 
the participating companies, such as merger of 
companies, acquisition of shares, acquisition of 
commercial, industrial or civil establishments, total or 
partial acquisitions of business assets, and all other types 
of legal transactions involving transfer of total or partial 
control of economic units or companies.    
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Exemptions or Special 
Rules 
 

 
The notification obligation is not applicable when the 
transaction consists of:  
 
a) The acquisition of companies in which the buyer 
already had at least 50% of the shares. 
 
b) The acquisition of bonds, nonvoting shares, 
debentures or any form of debt in the company. 
 
c) The acquisition of a single company by a foreign 
company that has no assets or shares in other companies 
in Uruguay. 
 
d) Acquisitions of companies, declared in bankruptcy or 
not, that have not had any activity in the country in the 
last year. 
 

 
Extraterritoriality Criteria 
(‘Effects Doctrine’, etc) 
 

 
According to the Act, companies engaged in economic 
activities abroad are governed by the principle of free 
competition if they impact in whole or in part on 
Uruguayan territory. There is no express provision for 
mergers and acquisitions. 
 

 
Formal Pre-Notification 
Consultation  
 

 
Parties to a transaction can file a consultation with the 
agency, requesting its opinion, either binding or not. 

 
FUNDAMENTALS 

 
 
Timing and Waiting 
Periods 
 
 

 
Notification must be filed with the Agency 10 days prior 
to execution of the agreement. 
 
When requesting clearance –only for “de facto 
monopolies”- if the Agency does not issue an opinion 
within a period of 90 days as of the request, the 
transaction will be considered duly authorized. 
 

 
Associated Suspension 
Effects 
 

 
A transaction needs to be cleared when it creates a “de 
facto monopoly” (100% of the relevant market). 
 
Said 90-day period to issue an opinion is suspended 
when the Agency requests further information from the 
applicant. Suspension begins when information is 
requested and continues until the company files the 
information with the Agency, to the latter’s satisfaction. 
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Possibility of Entering into 
a Hold Separate Agreement 
to Allow the Transaction to 
Close Outside the 
Jurisdiction before 
Clearance 
 

 
- 

 
Forms and Information 
Required for Notification 
 

 
Mainly identification data for companies involved and 
their shareholders, directors and managers; ownership or 
control structure after the transaction; lists of goods and 
services provided or rendered by the companies and by 
the new entity; turnovers per product by the companies 
in last three years; companies offering substitute 
products for those provided by companies involved in 
the transaction; list of product markets and market 
shares. 
 

 
Fees and Responsibility for 
Filing  
 

 
There are no official costs for filing notifications or 
clearance requests. Merging parties and their directors 
and agents are responsible for filing.  
 

 
Sanctions and Penalties for 
Failure of Notifying 
 

 
Failure to notify can be punished with admonishments, 
fines ranging from roughly US$ 8,500 and the higher of: 
(i) approximately US$ 1,720,000 (as of April 2008); (ii) 
ten per cent of the offender’s annual turnovers; or/and 
(iii) the equivalent of three times the harm caused by the 
transaction, if determinable, and publication of the 
Agency's decision. 
 
Fines for directors and agents may amount up to 1% of 
each company’s annual billings. 
 
If a transaction creating a “de facto monopoly” is 
executed without first being cleared by the Agency, the 
latter may take legal actions to unwind such transaction. 
 

 
FAQs 
 

 
- 

 
PROCESS AND TESTS 

 
 
Merger Review Process 
 

 
Only “de facto monopolies” (100% of the relevant 
market) must be cleared.  
 



 49 

Transactions over said thresholds must be notified to the 
Agency. 
 

 
Review Periods 
 

 
In clearance requests, 90 days.  

 
Substantive Tests for 
Clearance 
 

 
Analysis of de facto monopolies will include, among 
other factors, consideration of the relevant market, 
competition from abroad and efficiency gains. 
 

 
The Role of Efficiencies 
 

 
Efficiencies can also be taken into account if they derive 
from the transaction and cannot be achieved without it. 
Achieving increased bargaining power is not considered 
a type of efficiency. 
 

 
Ancillary Restraints 
(Non-competition 
agreement, etc) 
 

 
 
- 

 
REGULATIONS AND GUIDELINES 

 
 
Implementing Regulations 
and Resolutions 
 

 
 
- 

 
Interpretive Guidelines 
 

 
- 

 
MERGER REMEDIES 

 
 
Types of Remedies 
 

 
Under the Act, the Agency can only accept or reject a 
transaction. However, it can accept remedies proposed 
by the merging parties. 
 

 
Recent Cases or Illustrative 
Precedents 
 

 
- 

 
APPELLATE RIGHTS AND JUDICIAL REVIEW OF REGULATORY DECISIONS 

 
 
Provisions 

 
Uruguayan Constitution (sections 317 and 319); Act No. 
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 15,869.  
 

 
Process 
 

 
The decision can be appealed before the Agency and, 
secondarily if the decision is confirmed, before the 
Ministry of Economy.  
 
If the decision is confirmed, it can be further appealed to 
an administrative court (“Tribunal de lo Contencioso 
Administrativo”) which shall annul or confirm the 
decision, but is not entitled to modify its content. Said 
procedure takes roughly 3 or 4 years, and does not 
suspend the decision’s effects. 
 
There is no judicial review of the merger control 
process. 

 
PRIVATE ENFORCEMENT ACTIONS 

 
 
Standing to Challenge a 
Transaction 
 

 
There is no special standing to bring an appeal. Hence, 
both the merging parties and any third parties can appeal 
the decision. 
 
However, if the decision is upheld on appeal, to request 
annulment of the decision by the “Tribunal de lo 
Contencioso Administrativo” plaintiff must have a 
“direct, personal and legitimate” interest infringed or 
injured by the agency’s decision.  
 

 
Third Parties Actions and 
Rights of Appeal 
 

 
Private enforcement actions are not governed by the 
antitrust and merger control regulations. Therefore, 
judicial third-party actions are governed by civil and 
commercial law principles. 
 

 
CURRENT DEVELOPMENTS 

 
 
Relevant Developments in 
the Current Year 
 

 
Act No. 18,159 and decree 404/007 were enacted during 
2007. 
 

 
Defining Cases in the 
Current Year 
 

 
- 

 
Proposals under 
Consideration and Foreseen 

 
- 
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Amendments 
 

 
 

STATISTICS 
 

 
Statistics on Mergers 
Notified, Extended 
Reviews, Required 
Remedies and Prohibited 
Transactions 
 

 
- 

 
USEFUL WEB SITES 

 
 
Useful Web Sites 
 

 
Dirección General de Comercio 
http://www.mef.gub.uy/portada_comercio.php 
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 not constitute legal advice or a substitute for analyzing 
the relevant statutes, case law, regulations and 
guidelines.  In any case, a local attorney should be 
consulted. 
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VENEZUELA 
 
 

MERGER REVIEW PROCEDURES 
 

 
Narrative Description of 
Merger Review Process 
 

 
The first step in voluntary filing is to comply with the 
requirements established in the Instructive No. 3. Then the 
Venezuelan Antitrust Authority (Procompetencia) sends 
questionnaires to companies active in the market in which 
the merger is taking place (competitors, suppliers and 
clients) to gain an understanding of the market’s structure 
and dynamics. Procompetencia generally meets some of 
the parties seeking to merge to clarify certain issues relating 
to the market and the filing. 
 
Voluntary notifications should be evaluated within four 
months from the date of filing, although the period may be 
extended for two more months. Even though the legal 
timetable is four months from the date of the filing, the 
actual duration of the proceeding will depend on how 
complex the operation is and how long the parties take to 
provide complete information relating to each case. 
 
Regardless of whether a specific transaction has been 
notified, Procompetencia has the authority to investigate 
any merger or acquisition meeting the thresholds set forth 
in Regulation No. 2. In the case of foreign-to-foreign 
mergers, Procompetencia becomes aware of them either 
through the media, or through informal notification by the 
participants. In certain cases, Procompetencia has 
requested information directly from the Venezuelan 
subsidiaries of foreign merging companies. 
 
If no filing is conducted and Procompetencia finds after 
the closing of the transaction that there is evidence of 
potential restrictive effects on competition arising from the 
transaction, Procompetencia may open a formal 
proceeding within one year following the implementation 
of the transaction. 
 
In this case, Procompetencia must notify the parties, which 
have 15 business days (that may be extended for 15 
additional days) to present evidence and arguments. Once 
this period is expired, Procompetencia should decide 
within a period of 30 business days, which may be 
extended for 2 months. 
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Procedural Details Not 
Included in the ICN 
Materials, If Any 
 
 
Current Legal Developments 
 

 
A draft of an Antimonopoly Law has been under 
discussion in the National Assembly, which will replace the 
current Competition Law.  According to the draft 
government-owned companies and other government 
instrumentalities would be exempted from the 
Antimonopoly Law. The draft sets forth mandatory 
notification of mergers and acquisitions that meet at least 
one of the following thresholds: (i) aggregate total value of 
the assets of the parties in Venezuela exceeds 2,500,000 tax 
units (approx. US$ 39 million); or (ii) aggregate turnover of 
the parties in Venezuela exceeds 1,000,000 tax units 
(approx. US$ 14 million). Filing for approval of mergers 
and acquisitions would be mandatory and must be 
performed prior to completing the transaction.  According 
to the draft, a National Antimonopoly Institute would 
replace Procompetencia (the current Competition 
Authority). 
 

 
Recent Cases or Illustrative 
Precedents 
 

 
Global Crossing Limited acquisition of Impsat which 
cause a change of control on Impsat Venezuela. The 
acquisition was approved by the Venezuelan 
Telecommunications Commission with the previous 
opinion of Procompetencia. Procompetencia, however, 
conditioned the operation on the assumption of “social 
obligations” by Global Crossing. 
 

 
Frequently Asked Questions 
 

 
There is no mandatory filing. 
 
There are no filing fees for voluntary notifications. 
 
There are no sanctions for closing before clearance. 
 
Prior notification does not prevent implementation of the 
transaction. 
 
While there are no regulations explicitly dealing with the 
cooperation with foreign antitrust agencies, in practice 
there are extensive informal contacts and cooperation 
between Procompetencia and other antitrust agencies 
internationally. 
 
 

 
SUBSTANTIVE MERGER REVIEW LAW 
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Description of Substantive 
Legal Provisions  
 

 
Transactions that are subject to merger control include 
any: 
(I) Mergers of previously independent enterprises. 
(II) Joint ventures; and 
(III) Transactions as a result of which one or more 
enterprises directly or indirectly gain control over one or 
more previously independent enterprises, or parts thereof, 
through the acquisitions of equity, assets or otherwise. 
 
The Venezuelan Competition Law defines control as 
decisive influence over the activities of a company. The 
Merger Regulation establishes that any economic 
concentration meeting the threshold established by 
Procompetencia is subject to review by it. 
  
According to the Merger Regulations, if filing is performed 
Procompetencia may only determine whether the 
transaction has restrictive effects on competition. 
Procompetencia may not prohibit the implementation of a 
transaction. However, if the transaction is implemented 
regardless of Procompetencia’s decision, Procompetencia 
may open a proceeding after implementation and may 
decide against the transaction on the sole basis that the 
transaction closed as notified. 
 
According to the Merger Guidelines, there are several 
aspects to consider in determining whether a transaction is 
anti-competitive, some of the most important are: 
 
• The level of concentration in the relevant market before 
and after the transaction; 
• Barriers to entry for new competitors; 
• The availability of substitute products; 
• The possibility of collusion between the remaining 
firms; 
• Efficiencies created by the transaction (effective 
competition, benefits to consumers, promotion of cost 
reduction and development of new technology). 

 
Procompetencia defines the relevant market affected by 
the transaction and the levels of concentration. However, 
the main focus of the test has been on barriers to entry. 
Procompetencia evaluates the existence of entry barriers, 
giving importance to any increase in market share when 
entry barriers for importing and new competitors are not 
low. Procompetencia also considers the effects of a merger 
on the suppliers and the customers of the merging 
companies. In case of a vertical merger, it will evaluate the 
effects on each market. 
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Current Legal Developments 
 

 

 
Recent Cases or Illustrative 
Precedents 
 

 
There have been no cases of foreign-to-foreign mergers 
being opposed by Procompetencia. Procompetencia has 
approved all foreign-to-foreign mergers that have been 
voluntarily notified. However, there is no official 
information about the number of cases. 
 

 
Frequently Asked Questions 
 

 
Mergers or acquisitions concluded by foreign entities 
outside Venezuela that may have an impact on 
competition in the Venezuelan market may be reviewed by 
Procompetencia. 
 
Although Venezuela has no legal definition of “joint 
venture”, any type of joint venture is subject to control if 
the resulting entity exercises the functions of an 
independent business unit on a permanent basis. If the 
resulting entity has as purpose the coordination of 
competitive practices of participating companies, or those 
of a joint company, regulations governing cartels may be 
applied. 
 
Neither the Competition Law nor the Merger Regulations 
contain special rules regarding particular sectors. However, 
there are special rules applying to telecommunications, 
stock market, banking and insurance which include 
requirements unrelated to antitrust issues. 
 

 
MERGER REMEDIES 

 
 
Types of Remedies 
 

 
Under the Merger Regulation, Procompetencia may order 
divestitures, dissolution of the transaction, among other 
remedies. Divestitures are considered the most appropriate 
measures for remedying the anti-competitive aspects of a 
transaction. 
 
In case that the threshold is met and no filing is 
performed, if Procompetencia finds that the transactions 
has anticompetitive effects, it may order the dissolution of 
the transaction, divestiture, and the imposition of fines of 
up to 20 per cent of the gross sales of the offending party 
in the preceding year. 
 

 
Recent Cases or Illustrative 
Precedents 

 
In cases of dissolution, Procompetencia has ordered that 
the assets to be divested should be placed under the 
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 control of a trustee, which must sell such assets within a 
limited period of time (between six months and one year). 
If the assets are not sold, they are returned to the original 
owner. 

 
Frequently Asked Questions 
 

 

 
PRIVATE ENFORCEMENT ACTIONS 

 
 
Standing to Challenge a 
Transaction 
 

 
In the case of voluntary filing, third parties may become 
parties in the procedure and may oppose the transaction. 
In the case of transactions which are not notified, third 
parties may request the opening of an investigation to 
evaluate the transaction only after it is completed. In any 
case Procompetencia may request information from third 
parties. 
 

 
Third-Party Actions and 
Rights of Appeal 
 

 
Any affected party may appeal against a decision of 
Procompetencia before the administrative courts within 45 
days from the rendering of such a decision. If a fine is 
imposed, the appellant may request the Court to suspend 
the payment of the fine until a final decision on the appeal 
is rendered, provided that a bond is posted by the 
appellant. Decisions of the administrative courts may be 
appealed to the Supreme Court. 
 

 
Recent Cases or Illustrative 
Precedents 
 

 

 
Frequently Asked Questions 
 

 
Procompetencia has carried out public surveys via its 
website regarding the opinion of the public regarding 
notified transactions. The results of the survey are not 
binding. 
 

 
STATISTICS 

 
 
Statistics on Mergers 
Notified, Extended Reviews, 
Required Remedies and 
Prohibited Transactions 
 

 
There is no official information about the number of 
mergers reviewed by Procompetencia nor on remedies 
imposed by it. 
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USEFUL WEB SITES 
 

 
Useful Web Sites 
 

 
http://www.procompetencia.gov.ve/ 
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